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The Minister of Health of the Republic of
Indonesia ("MOH") has recently promulgated the
MOH Decree HK.01.07/MENKES/239/2020 on
the Determination of Large-Scale Social
Restrictions (Pembatasan Sosial Berskala Besar "PSBB") on DKI Jakarta Area for the Handling
Acceleration of Corona Virus Disease
2019/COVID-19 ("MOH Decree 01.07/2020").
Such MOH Decree 01.07/2020 was issued after
data showed that in DKI Jakarta there had been a
significant and rapid increase in COVID-19 cases
and the available evidence that local transmission
occurs – so that based on epidemiological studies
and other considerations, the MOH and the
Governor of DKI Jakarta felt necessary to establish
the PSBB. It is possible that in the near future
PSBB will also be established in other regions.
Under MOH Regulation No. 9 of 2020 on the
Guidelines of PSBB for the Handling Acceleration
of Corona Virus Disease 2019/COVID-19 ("MOH
Reg. 9/2020"), PSBB shall cover the following
matters: (i) closure of schools and workplaces (as
applicable); (ii) restrictions on religious activities;
(iii) restrictions on activities in public facilities and
places; (iv) restrictions on social and cultural
activities; (v) restrictions on transportations; and
(vi) restriction of other activities, except for
defense and security aspects.
In light of the above, it is reasonable for the
business actors, including those who in the real
estate industry, to question whether or not the
current situation in Indonesia can be considered as
a force majeure which has created a major
impediment for the business actors to exercise its
performance under contractual obligations.
Rafi Hadyanda
Legal Advisor
rafi.hadyanda@ryzconsulting.com

Force majeure concept under Indonesian law
The concept of force majeure in Indonesia is
generally regulated in the Indonesian Civil Code
("ICC"), which for short states that if the
obligations of the concerned party cannot be
carried out due to force majeure, the nonperforming party cannot be charged for the failure
in delivering its obligations. However, the ICC
does not provide the exact definition of what
events can be construed as force majeure so that
the definition of such will refer to the arrangement
or contracts that have been made by the parties.
In the commercial contract, the parties may
regulate what should be included as a force
majeure condition, e.g., natural disaster, rebellion,
war, changes in law or reason of law – as well as
what should be done by the parties if the force
majeure occurs.
COVID-19 as a force majeure
In invoking COVID-19 pandemic as a force
majeure, the parties shall refer to the contract that
has been made, whether a pandemic such as the
current condition can be categorized as a force
majeure – so in determining such condition, it
needs to be examined on a case by case basis, as
the definition of force majeure may differ. In
practice, it is rare for a commercial contract to
include a pandemic as a force majeure.
So that in line with the ICC, to invoke COVID-19
pandemic as a state of force majeure, it needs to be
supported by the evidence that the non-performing
party has made every possible effort to carry out its

RYZ Property Consulting is a collective of progressive, data-driven, diverse, and
young professionals, who are passionate about real estate industry. We bring
innovation, collaboration, and professionalism to deliver excellence in area of
property consultancy services. Visit our www.ryzconsulting.com to learn more.

The information contained within this report is gathered from multiple sources considered to be reliable. The information may contain errors or
omissions and is presented without any warranty or representations as to its accuracy. The information provided herein does not, and is not intended
to, constitute legal advice. The readers should not rely on this information without seeking legal advice or other professional advice as applicable.
Copyright © 2020 RYZ Property Consulting. All rights reserved.

COVID-19 pandemic as a force majeure: our insight
RYZ Property Consulting Internal View

obligations, but the circumstances make it not
doable.
To prove the situation as mentioned above, the
party needs to carefully prove that the existence of
a COVID-19 pandemic is factitive and has a direct
impact on the completion of the non-performing
party’s obligations.
The above is important to note because for
example in the context of the PSBB, which has
legally regulated the restrictions for the
communities and businesses - which can be used
as a reference that there has been a major
impediment for the concerned party – will only be
applied (as of today) in the DKI Jakarta area.
Reason of law as a basis for force majeure
One particular reason that can trigger force
majeure events and is commonly found in
commercial contracts is the reason of law.
One recently issued regulation, for those who
engaged in the construction services, that can also
be used as a reference for the real estate sector is
the Minister of Public Works and Housing
("MOPWH") Instruction No. 0/IN/M/2020 on
Prevention Protocol of COVID-19 in the
Management of Construction Services ("MOPWH
Instruction 2/2019" or "Instruction"). Based on the
Instruction, the construction services activity may
be suspended due to force majeure condition if
identified that:
i.

has a high risk due to the location of the
project is in the transmission epicenter of
COVID-19
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ii.

a positive worker and/or patient under
supervision (pasien dalam pengawasan –
PDP) have been found, or

iii.

the relevant authority has issued the
regulations to temporarily halt the
construction activities due to force
majeure

However, the Instruction is silent on the meaning
of transmission epicenter. We also note that there
is no sanction whatsoever to the contractors or the
project owners who do not carry out the
Instruction. We are of the view that the party
before using this Instruction as a reference to
invoke the force majeure shall firstly ensure that
the concerned party has implemented the protocol
to prevent the spread of COVID-19 as contained in
the Instruction
Conclusion
In light of the current situation, it is clear that the
discourse over the applicability of force majeure
among the real estate’s business actors will
increase over time, as it remains unknown when
the pandemic will be over and put an end to this
hassle condition. We suggest that the party
invoking the force majeure should ensure that the
party has taken all of the necessary steps to secure
the continuality of its performance. As it is
important to prove that the unforeseeable
impediment has made the contractual obligations
impossible to be done.
***
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